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CITATION

Owners Corporation No.1 of PS613436T v Lu
Simon Builders Pty Ltd (Building and
Property) [2018] VCAT 812

ORDERS

1. The fourth respondent and the first, second and third, and fifth respondents
must use their best endeavours to agree proposed orders giving effect to
these Reasons, noting that liberty is to be reserved to the first, second and
third, and fifth respondents to object to the inspection of any document
discovered in compliance with such orders.

2. If the parties referred to in order 1 are unable to agree proposed orders by 1
June 2018 liberty to them to apply for the proceeding to be listed for a
directions hearing before Deputy President Aird for 1 hour to consider the

form of such orders.

3.  Costs reserved.

DEPUTY PRESIDENT C. AIRD

APPEARANCES:
For Applicant
For First Respondent

For Second and Third
Respondents

For Fourth Respondent
For Fifth Respondent
For Sixth Respondent
For Seventh Respondent

For Eighth Respondent

Excused
Mr R Andrew of Counsel
Ms V Blidman of Counsel

Mr J Forrest of Counsel
Mr S Donley, solicitor
No appearance

No appearance

Mr A Downie of Counsel, excused from the
hearing of the fourth respondent’s application
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REASONS

1 In 2016 the Owners Corporations and individual lot owners commenced
these proceedings against the first respondent builder, L.U. Simon Builders
Pty Limited (‘LUS’) following the fire at the Lacrosse apartment building.
On 29 March 2017 (the second to sixth respondents) and on 21 June 2017
(the seventh and eighth respondents), were joined as parties to the
proceeding, upon application by the builder, both for the purpose of its
defence under Part IVAA of the Wrongs Act 1958 and also seeking
contribution under s23B of that Act:

(1) Stasi Galanos and Gardner Group Pty Ltd as the second and third
respondents — the building surveyor (‘GG’)

(i1) Elenberg Fraser Pty Ltd as the fourth respondent — the architect
(‘EF)

(111) Tanah Mereh Vic Pty Ltd as the fifth respondent — the fire

engineer (‘TM”)

(iv) Gyeyoung Kim — the tenant of the apartment where the fire is
alleged to have started as the sixth respondent. Mr Kim has not
participated in these proceedings.

(v) Jean-Francois Gubitta — the occupier - as the seventh respondent
Mr Gubitta has not participated in these proceedings
(vi) Property Development Solutions (Aust) Pty Ltd (‘PDS”)

2 On 19 April 2018 EF filed an Application for Directions Hearing or Orders
seeking further discovery from LUS, GG, TM and PDS. These Reasons are
concerned only with EF’s application for discovery by LUS, GG and TM of
the documents provided to them by the Building Practitioners Board (‘the
BPB’) in the course of disciplinary inquiries being conducted by the BPB
into the conduct of the private building surveyor (Mr Galanos), the builder
(Mr Moschoyiannis, of LUS) and the fire engineer (Con Nicolas of TM).
For convenience, unless referring to them individually, I will refer to these
parties as ‘the building practitioner parties’.

3 TM has discovered the BPB documents but has not produced them for
inspection, being concerned that to do so would breach the Harman
undertaking — the implied undertaking to the BPB not to use the documents
in another proceeding (‘the implied undertaking”). LUS and GG have not
discovered the BPB documents, also being concerned about breaching the
implied undertaking.

4 During the directions hearing, the building practitioner parties conceded
that if the implied undertaking applied, it only applied in relation to
documents provided to them by the BPB and not to documents provided by
them to the BPB.

5  In considering this application I need to determine:
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(1) whether the implied undertaking applies to proceedings before the

BPB;

(i1) if the implied undertaking applies, does the undertaking yield to
the curial processes of the Tribunal and to the Tribunal?

(111) are the BPB documents relevant?

(iv) should the Tribunal order the building practitioner parties to

discover and produce the BPB documents for inspection?

DOES THE IMPLIED UNDERTAKING APPLY TO THE BPB DOCUMENTS?

6  The implied undertaking, in simple terms, is an undertaking not to use
documents obtained in a proceeding for a collateral or ulterior purpose
unrelated to the proceedings in which they were discovered or produced.

7  In Hearne v Street' the High Court described the undertaking as:

96  Where one party to litigation is compelled, either by reason of a
rule of court, or by reason of a specific orders of the court, or
otherwise, to disclose documents or information, the party
obtaining the disclosure cannot, without the leave of the court,
use it for a purpose other than that for which it was given unless
it is received into evidence....

8 T accept that the implied undertaking also arises where documents are
produced under compulsion in arbitration or tribunal proceedings. In this
regard Ms Blidman, counsel for GG, referred me to Otter Gold Mines Pty
Iltd v Deputy President GL McDonald of the Administrative Appeals
Tribunal®> where Sundberg J said:

471 The true basis of the implied undertaking lies in the fact that the
documents, whether produced on discovery, subpoena or under
any other order of the court, are produced under compulsion...

473 The power to release from the implied undertaking of
confidentiality is incidental to the power to require the
documents to be produced. Production under compulsion gives
rise to the undertaking. The power to release is intrinsically
associated with that undertaking. It is the other side of the
coin...[underlining added]

9  However, in my view, it is far from clear whether the implied undertaking
applies to documents produced to a party by a board conducting a
disciplinary inquiry. Although it has been suggested in correspondence
between the solicitors for NM and EF that the board has taken the position
that our client [NM] is not permitted to disclose the documents to any other
parties other than as is necessary for the purposes of the inquiry involving
our client®, no evidence supporting this proposition has been provided by

1(2008) 235 CLR 125
2(1997) 76 FCR 467
3 Letter from NM’s solicitor to EF’s solicitor dated 1 March 2018
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NM, or by any of the other building practitioner parties (except in relation
to transcript which I will discuss later in these Reasons).

10  Further, by order dated 24 April 2018 I granted the Victorian Building
Authority (‘VBA’)/BPB leave to intervene if they wished to be heard as to
the applicability of the implied undertaking to the documents provided by
them to each of the building practitioners in relation to the Inquiries being
conducted in relation to the fire at the Lacrosse Building.

11 On 17 August 2017 the Victorian Government Solicitors Office (VGSO)
provided to NM’s solicitors the transcript of the hearing in the Inquiry
concerning Mr Moschoyiannis (of LUS) on 7 and 8 August 2017. In the
covering letter the VGSO states:

...We confirm the transcript is being provided under the Board’s legal
obligation to disclose documents in its possession relevant to the
upcoming disciplinary hearing [concerning Mr Nicolas]. No part of it
is permitted to be disclosed by your office other than is necessary for
the purpose of the disciplinary proceeding...

12 On 30 April 2018 NM’s solicitors wrote to the VGSO:

The fourth respondent’s (‘EF’) solicitors, Norton Rose Fulbright, have
asked us to confirm the basis on which the Building Practitioners
Board (Board) provided its documents to Mr Nicolas in the
disciplinary inquiry. We attach a copy of Norton Rose Fulbright’s
letter to us dated 26 April 2018.

To enable us to respond to Norton Rose Fulbright’s request, we ask
the Board to inform us of the following matters:

1. the basis on which the Board considers that it provided documents
to Mr Nicolas in the disciplinary inquiry; and

2. whether the Board consider that Mr Nicolas is under a Harman
undertaking in respect of those documents.

13 On 16 May 2018 VGSO replied to NM’s solicitor:

We refer to the above matter and to your letter dated 30 April 2018
regarding the VCAT proceeding relating to the Lacrosse Apartments.

We are instructed that the Board takes no position on the questions
posed in your letter.

14 On 17 May 2018 the VGSO advised the Tribunal that the BPB would not
seek to intervene or be heard at the directions hearing on 21 May 2018.

15 All of the authorities I have been referred to relate to documents produced
by compulsion in proceedings before courts or tribunals, not to inquiries
conducted by a disciplinary board which is both prosecutor and judge.

16 In the BPB proceedings the building practitioner parties were each required
to produce certain documents and provide certain information to the VBA
and/or the BPB. The BPB then provided each of the building practitioners
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with the Brief of Evidence and associated documents relevant to the Inquiry
against them and the other two building practitioners.

17  Although the BPB has made directions for it and the building practitioners
to provide to each other the information on which they will rely at the
inquiry hearing,* in my view, this is different to documents being produced
by compulsion, whether pursuant to an order or a subpoena in adversarial
proceedings in a court or tribunal. In each of those instances, there are at
least two parties who give the implied undertaking to the court or tribunal
not to use the documents so produced for any collateral or ulterior purpose.
In BPB proceedings, it provides documents to the practitioner, the subject
of the inquiry, in accordance with its obligations under schedule 2 to the
Building Act 1993 to afford the practitioner natural justice. Any orders the
BPB makes for such documents to be provided to the practitioner, is simply
setting a timetable consistent with its natural justice obligations.

18 The implied undertaking exists to prevent the disclosure of confidential
information obtained as part of a court or tribunal process that would not
otherwise have been known to the person who obtained it as part of that
process. As noted above, only NM has discovered the BPB documents.
These are included in the document headed ‘Fire Engineer’s List’ attached
to EF’s Application for Directions Hearing or Orders dated 18 April 2018.
In considering the list it is clear that many of the documents, which NM
now claims are subject to the implied undertaking, would otherwise be
discoverable in this proceeding. These include, what appear from their
description, to be tender and contract documents, fire engineering reports
from 2010, documents referring to composite panels. These are just a few
examples. It could not be said that discovering these documents (and I make
no comment about whose obligation it is to discover them) would offend
any implied undertaking owed to the BPB. Any implied undertaking clearly
cannot apply to what I will call ‘project’ documents relating to the
construction of the Lacrosse Apartments. These are documents which will
already be common to some, and possibly all, of the building practitioner
parties, and to EF, which was the architect for the project. It would be a
nonsense, if I was satisfied that the implied undertaking applied to the BPB
proceedings, to suggest that these common documents were subject to the
undertaking — they are not confidential to any of the parties, and the BPB
has not requested they be kept confidential.

# On 30 October 2017 various directions were made in relation to the Inquiry concerning
Con Nicolas of NM including directions for the BPB to provide Mr Nicolas with copies
of documents, including expert reports, that it would be relying upon to support the
Inquiry. Although I have not been provided with any directions made in relation to the
Inquiries into the other two building practitioners, for the purposes of this application, I
accept that similar directions were made.
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19

20

21

I note the BPB documents discovered by NM also include the VBA
Investigation file, expert reports obtained by it and other related documents
— again these are just a few examples from my consideration of the list

The implied undertaking operates to protect documents being used for a
proceeding unrelated to the proceeding in which they were produced. These
proceedings are clearly related to the disciplinary proceedings as they
concern issues arising out of the same fire at the Lacrosse Apartment
building.

Noting that the BPB takes no position in relation to whether the implied
undertaking applies, I am not persuaded that the implied undertaking
applies to documents produced by the BPB to practitioners when
conducting an Inquiry.

RELEVANCE

22

23

As indicated to Mr Forrest, of counsel, for EF during the directions hearing,
in my view the only documents which could possibly be relevant to its
claims against each of the building practitioner parties are those concerning
or relating to the cladding. Mr Donley, solicitor for NM, noted that there are
six allegations against Mr Nicolas in the BPB disciplinary inquiry, only two
of which relate to the cladding issues. As discussed at the directions hearing
I am satisfied that only those documents which relate in some way to the
cladding issues (which of course include any change to the specification,
amendments to any permits and the like) should be discovered. The
discovery sought by EF is far wider than what I will refer to as ‘cladding
documents’.

I am not persuaded that all documents relating to the construction of the
Lacrosse Apartments are discoverable. In considering possible orders to
give effect to these Reasons I encourage EF to revisit its Points of Defence
and to align the proposed orders in relation to each of the building
practitioner parties to the basis upon which it alleges they are concurrent
wrongdoers.

SHOULD THE BPB DOCUMENTS BE DISCOVERED?

24

If the implied undertaking applies (and for the reasons set out above I am
not persuaded it does), GG submits that the discretion to order discovery of
the BPB documents rests with the BPB and not this Tribunal. I am referred
to the comments by Pagone J in Oswal v Commissioner of Taxation (No 4)°
where his Honour noted that whether documents subject to the implied
undertaking should be produced pursuant to a subpoena depends on the
exercise of judicial discretion in which the achievement of justice must be
the guiding principle. 1 was also referred to the comments by Judge
Bowman in Zarah Garde-Wilson v Legal Services Board® where he said:

3 [2016] FCA 666 at [7]
6 [2007] VCAT 1406 at [64]
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25

26

27

The release of documents, particularly if they contain what could be
considered to be contentious or potentially prejudicial material, for a
collateral purpose and before there has been any argument, much less
a ruling, as to their admissibility strikes me as being important and
requiring careful consideration.

However, the context in which the comments were made in Zarah Garde-
Wilson is important. In that proceeding, which was a review by Ms Garde-
Wilson of the refusal by the Legal Services Board to renew her practising
certificate for the year 2006-7 the Legal Services Board sought to be
released from the implied undertaking so that it could use material produced
to the Tribunal in response to a subpoena in considering possible
cancellation or renewal in other years: a very different situation to this
proceeding.

Ms Blidman identified three categories of documents which are included in
the BPB documents:

(a) documents already discovered and/or available to the parties which
she submits form the majority of the documents in the Inquiry
Brief;

(b) documents which on their face are not relevant;

() documents which were generated during the course of and/or for

the purpose of the BPB’s investigation and instigation of
disciplinary proceedings which she describes as the ‘Inquiry
Documents’.

Ms Blidman submitted that significant care should be exercised before
compelling production of the Inquiry Documents because EF has failed to
establish either a clear basis as to the relevance of this class of documents
or why the ‘achievement of justice’ required them to be discovered. In this
regard she relies on the Tribunal’s obligations under ss97 and 98 of the
VCAT Act.

If the undertaking applies to the BPB documents

28

If I am wrong and the implied undertaking applies to the BPB documents I
am nevertheless satisfied that discovery and production of the documents
for inspection by the building practitioner parties will not constitute a
breach of the undertaking. At the heart of the implied undertaking is the
prohibition on using information obtained through compulsion in one
proceeding for a collateral or ulterior purpose in another proceeding. The
parties who obtained the information in the disciplinary inquiries are not
seeking to use that information in a totally unrelated proceeding. Rather
they are seeking to rely on the implied undertaking not to discover, or allow
inspection of the BPB documents in this proceeding. Further, they
apparently have not taken, and do not intend to take any steps to apply to
the BPB to be released from the undertaking they assert exists. This is
particularly surprising in the case of NM who has discovered the documents
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but has not produced them for inspection being concerned about not
breaching the undertaking.

29  Although this proceeding concerns a civil dispute, and the proceeding
before the BPB is a disciplinary inquiry, there is significant overlap
between the two matters. Notwithstanding that different considerations will
apply in determining this proceeding and the disciplinary inquiries, and the
decision in the disciplinary inquiries will not inform the determination of
the proceeding, there is considerable overlap between them.

30 In Griffiths & Beerens Pty Ltd & Ors v Duggan & Ors (no 2)" Pagone J
determined that a release from the undertaking was not required by a party
which had filed an affidavit in a concluded proceeding so that it could be
used in a subsequent proceeding. His Honour said:

4. The implied undertaking does not diminish the authority or power
of the court in other proceedings and “must give way to any
inconsistent statutory provision and to orders of a court in other
proceedings for discovery and inspection” and I would add, any
overriding compulsion or duty imposed by law or statute. The
court hearing the winding up proceeding or the debt recovery
proceeding has full power and authority to ensure that its decision
is reached by refence to all material that is necessary and
probative in the discharge of its jurisdiction and powers.
[underlining added]

5. The implied undertaking cannot restrict or fetter...on a court’s
power in relation to its own processes in proceedings properly
instituted before it.

31 I am satisfied his Honour’s comments are equally applicable to the current
situation. It is therefore not necessary for me to consider whether the
implied undertaking otherwise yields to the Tribunal’s curial processes.

If the undertaking does not apply

32 Under ss 97 and 98 of the VCAT Act the Tribunal is required to act fairly
and according to the substantial merits of the case, and amongst other
obligations to afford procedural fairness and natural justice to all parties. As
mentioned during the directions hearing, it would, in my view, be
inherently unfair for the building practitioner parties to each have access to
the BPB documents and for the architect, who is not subject to the
jurisdiction of the BPB, not to have access to the same documents (insofar
as they are relevant). This could have the effect of possibly giving the
building practitioner parties a forensic advantage to the detriment of the
other parties. I reject the submission on behalf of GG that the veracity and
probity of the Inquiry Documents has not been tested before the BPB and
that their discovery in this proceeding carries a real risk of prejudice to GG.
However, how the possibility of prejudice arises is not explained. It is trite

7[2008] VSC 230
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to comment that the veracity and probity of any discovered document has
not been tested at the time of discovery. Further, as noted earlier in these
Reasons the determination of the BPB cannot inform the Tribunal’s
decision in this proceeding.

33 Accordingly, I am satisfied it is appropriate to exercise the Tribunal’s
discretion and order discovery, limited to documents which relate in some
way to the cladding issues. This does not include the transcript of the BPB
proceedings, noting the confidentiality requirement referred to in the
correspondence to Mr Nicolas and further that any transcript will cover all
issues in the respective Inquiries which are apparently not limited to
cladding issues. In this regard I note in passing that transcript is generally
not regarded as being part of a file, at least in the Tribunal where transcript
is only available to the Tribunal and the parties who have paid for it, and is
not available for inspection during a file inspection.

CONCLUSION

34 Having determined the BPB documents should be discovered, and noting
that there has already been extensive discovery, in the interests of avoiding
unnecessary duplication and cost, each building practitioner party is only
required to discover the relevant BPB documents (as discussed above) in
relation to the BPB inquiry concerning them. Further, such discovery is
limited to documents which have not already been discovered. I consider it
appropriate to reserve to the building practitioners the right to object to the
inspection of any particular discovered BPB document on proper material.

35 I will order that EF and the building practitioner parties do their best to
agree orders to give effect to these Reasons, failing which they can apply
for a further directions hearings for the determination of the appropriate
form of orders. Costs will be reserved.

DEPUTY PRESIDENT C. AIRD
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